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ISSUES PRESENTED * 


In the opinion of appellee the following issues are pre- 
sented : 


I. Whether the trial court erred in its determination 
that in-court identifications of appellant were based upon 
independent observation. 

II. Whether the trial court abused its discretion under 
Luck in declining to suppress the use of a recent petit 
larceny conviction. 


* This case was before the court in #21,202 and was remanded 
with directions to vacate the judgment and grant appellant a new 
trial. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Summary of Proceedings 


Appellant was charged in a two count indictment filed 
May 9, 1966, with robbery of a bus driver and passenger 
(D.C. Code § 2901). The offense was alleged to have 
taken place at the intersection of 18th and Independence 
Avenue S.E. at about 10:20 P.M. on March 27, 1966. A 
plea of not guilty was entered on May 20, 1966. After a 
jury trial beginning May 17, 1967, before the Honorable 
George L. Hart, Jr., appellant was found guilty on both 
robbery counts and sentenced to concurrent terms of im- 
prisonment of five (5) to fifteen (15) years. 


(1) 


2 


A timely notice of appeal was filed from this judgment 
and upon motion of appellee and suggestion of error this 
court ordered the case remanded to the District Court 
with instructions to vacate the judgment and to grant ap- 
pellant a new trial. (Gaunt v. United States, 21,202). 
Thereafter appellant’s bond was reinstated and he was 
released from custody on December 27, 1967. 

At the second trial, which began May 1, 1968, before 
the Honorable Gerhard A. Gesell, sitting with a jury, 
appellant was again found guilty of robbery of the bus 
driver (count one). The second count had been dismissed 
by the court at the close of the Government’s case for 
failure of the victim to appear at the proper time.’ On 
June 7, 1968, appellant was sentenced to a term of im- 
prisonment of from (4) to twelve (12) years. This ap- 
peal followed* 


The Government’s Case 


At approximately 10:20 p.m. on March 27, 1966, as a 
D.C. Transit bus operated by Mr. Lee R. Sullivan ap- 
proached the intersection of 18th and Independence Ave- 
nue, S.E., five men were standing at or near the bus stop 
(Tr. 21). Mr. Sullivan stopped the bus, opened the door 
and, after a slight hesitation, two men armed with guns 
entered the bus one after the other (Tr. 23, 46). The 
first man demanded money from the bus driver while the 
second man, subsequently identified as appellant, proceed- 
ed into the bus and demanded money from the passengers 
(Tr. 23, 24). Appellant approached one passenger and 
demanded her money but found she had only a transfer. 
He then turned to Miss Darlene Spirlet, who was seated 
directly behind the bus driver, and took her pocketbook 
(Tr. 312, 327-829). The entire offense was witnessed by 


2 The victim and a witness did eventually appear and were called 
2s rebuttal witnesses by the Government. 


2 Throughout this brief reference to the transcript of the first 
trial (21,202) will be designated as (PTR) and reference to the 
transcript of the second trial (22,200) as (TR). 
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a passenger, Mr. Philip Davis (Tr. 326-329). The degree 
of participation of the remaining three men and their 
relative positions were described as follows: one man was 
positioned at the bottom step of the front door of the bus 
and received a box of tokens from the first man, one was 
at the rear door, and one was standing at the intersec- 
tion under a street light. (Tr. 46-52). 

As the two men left the bus one kicked at the door and 
instructed the driver to “move on”. He drove about a 
block and hailed a taxi driver who in turn radioed for 
police assistance (Tr. 24). Approximately $85.00 in 
tokens and tickets was taken during the offense along 
with Miss Spirlet’s purse (Tr. 27, 329). No property was 
recovered. 

At the second trial the court permitted Mr. Sullivan 
to make an in-court identification of appellant over ob- 
jection and precluded any reference to any specific pre- 
trial confrontation by the Government. In rebuttal Miss 
Spirlet and Mr. Davis were likewise permitted to make 
in-court identifications of appellant (Tr. 313, 314, 330). 
Appellant’s counsel based his objection to the in-court 
identifications on the refusal of the trial court to conduct 
a hearing into whether any pre-trial confrontation vio- 
lated due process of law. (Tr. 29). The court permitted 
the in-court identifications and denied appellant’s request 
for a hearing on the following grounds: 


“The request for a hearing to review the sequence 
of identification episodes was denied by the court for 
the reason that all of the facts and circumstances 
have already been fully reviewed at the prior trial. 
Defendant has a detailed transcript of these hear- 


3 The prosecution was permitted to elicit from Mr. Sullivan the 
fact that he had occasion to see appellant “in this court house” 
in connection with this case subsequent to March 27, 1966. The 
trial judge permitted this single question as an alternative to mak- 
ing specific reference of the prior trial and in fairness to dispel any 
erroneous impression in the minds of the jury that the parties 
had not confronted each other for over two years. (Tr. $1, 32, 
57-67). 


+ 


ings showing exactly what occurred on each occasion 
and, in fact, already has briefed the matter to the 
Court of Appeals after the first trial. It would be a 
waste of time and wholly unproductive to go through 
a repetitious and a duplicate hearing at this point. 

In the Court’s opinion, the bus driver had suffi- 
cient opportunity during the incident to observe the 
Defendant and his subsequent in-Court identification 
may stand on this foundation. 

From examination of the record of the prior trial, 
where the full inquiry into the intervening confron- 
tations between the bus driver and the Defendant 
was made, it appears to the Court that this would 
only serve to bolster the strength of the in-Court 
identification. 

Under all these circumstances, the Court was and 
continues to be of the opinion that the identification 
was proper considering the standards as laid out in 
detail in Judge Gasch’s recent opinion in United 
States v. Benjamin O'Connor. (Tr. 73, 74) 


The evidence showed that the lighting inside the bus 
was very good and was comparable to the lighting in the 
courtroom (Tr. 25, 50, 330). The intersection was also 
well lighted by large fluorescent over-hanging type lights 
(Tr. 50, 51). Mr. Sullivan testified that he had good op- 
portunity to observe appellant as he entered the bus, 
while he was on the bus, and as he was leaving the bus 
(Tr. 36-37, 43). He also testified that he was not able 
to positively identify any of the other perpetrators of the 
robbery although he related that he had seen a person 
within 2 week after the robbery who resembled the first 
man with a gun, however he was not sure it was the 
same person (Tr. 51-52). Miss Spirlet and Mr. Davis 
were 2s unequivocal in their identifications as Mr. Sulli- 
van. 

As relied upon by the trial judge, at the first trial all 
three witnesses testified in detail concerning their op- 
portunity to observe appellant during the robbery. Mr. 
Sullivan had testified of the several opportunities he had 
during the course of the robbery to view appellant’s face 
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“fairly close”. (PTR. 27-30). He also testified that he 
had identified appellant from photographs four or five 
days after the robbery (PTR 15, 31), and had seen ap- 
pellant in the court house hallway a week before the first 
trial (PTR 16, 79). Immediately after the offense he gave 
the police a detailed description of appellant ( PTR 193- 
197). Miss Spirlet very emphatically identified appellant 
as one of the perpetrators who held a gun on her and 
confronted her “face to face” (PTR 46). She also iden- 
tified appellant at a preliminary hearing at the Court of 
General Sessions (PTR 43). Mr. Davis likewise had testi- 
fied that he observed appellant’s face during the robbery 
(PTR 51). He had also identified appellant at a prelimi- 
nary hearing on April 4, 1966, and later saw appellant 
on the street. (PTR 61). During the first trial the iden- 
tification of appellant at the preliminary hearing by Miss 
Spirlet and Mr. Davis was described in detail (PTR 37, 
43-45, 58, 54, 58-60, 67-70). Both Miss Spirlet and Mr. 
Davis gave the police a description of appellant immedi- 
ately after the robbery. (PTR 40, 46, 62). ; 

On the second day of the second trial neither Miss 
Spirlet nor Mr. Davis appeared at the designated time as 
instructed by the court. Accordingly count two of the 
indictment was dismissed at the close of the Government’s 
case. A forthwith subpoena was issued for Mr. Davis 
and at the direction of the court an attachment was is- 
sued for Miss Spirlet. (Tr. 77-89).t Miss Spirlet and 
Mr. Davis were called as rebuttal witnesses to the alibi 
defense and in addition to making an identification each 
witness gave an account of the offense in its entirety 
(Tr. 309, 329).° 

At the close of the Government’s case in chief a de- 
fense motion for judgment of acquittal was denied (Tr. 
90). 


4 Miss Spirlet did appear and was held in the cell block (Tr. 120). 


’ An objection by appellant’s counsel to the propriety of this 
rebuttal testimony was denied (Tr. 309) and the jury was in- 
structed specifically on the limited nature of this testimony (Tr. 
387-888). This issue was also treated by counsel during closing 
argument (Tr. $45, 367). 
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The Defense Case 


The defense called Mrs. Enid W. Gaunt, appellant’s 
mother (Tr. 90); Mrs. Janice G. Gaunt, appellant’s sis- 
ter-in-law (Tr. 136); and Mr. Robert L. Gaunt, appel- 
lant’s brother (Tr. 180); in support of an alibi that at 
the time of the offense the Gaunt family, including ap- 
pellant, was at Mrs. Enid Gaunt’s home for a get-to- 
gether. Each witness testified that at the crutial times in 
question appellant was in their presence, did not leave at 
any time during the day or evening, and could not have 
committed the offense charged. Cross examination of 
these witnesses consisted of a detailed inquiry into their 
recollection of their activities the day before as well as 
the day of the offense. A fourth witness, Mrs. Cecelia 
Gaunt, appellant’s wife was not called to testify for the 
stated reason that her testimony would simply be cor- 
roborative of the testimony of the other defense witness- 
es. (Tr. 305-307). 

Following a discussion in chambers and a Luck hearing 
on the record out of the presence of the jury the trial 
judge ruled that a recent conviction for petit larceny 
could be used for impeachment if appellant decided to 
testify. The court was advised that appellant’s decision 
as to whether or not he would testify hinged on this rul- 
ing. Inquiry was made by the judge into various facts 
and circumstances concerning the prior conviction to aid 
in the exercise of the court’s discretion (Tr. 213). This 
inquiry showed; 1) appellant was eighteen at the time 
of the prior offense and had served about one year in 
prison,” 2) the prior conviction stemmed from a plea 
of guilty rather than jury trial, 3) the prior offense in- 
volved the theft of a record player from a record shop, 
and 4) the prior offense did not involve the degree of vio- 
lence present in the charge of robbery (Tr. 213-216). 
The trial judge based his decision, in part on the prom- 


¢ The record also indicates that the instant offense was committed 
one week after appellant’s release from Lorton (Tr. 58, PTR 87-89, 
96). 
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inent importance of credibility to the case, and the fact 
that the appellant’s alibi defense had been related to the 
jury through three witnesses and others were available 
(Tr. 216). Appellant reaffirmed his decision not to tes- 
tify. 

The court’s instructions to the jury included a specific 
charge on the doctrine of aiding and abetting ( Tr. 339, 
388-389), special cautionary instruction on the testimony 
of the rebuttal witnesses, (Tr. 341, 387-388) and a spe- 
cific instruction on identification (Tr. 389). Appellant’s 
counsel indicated that he did not want an instruction on 
the right of an accused not to testify in his own behalf. 
(Tr. 340). 

ARGUMENT 


IL. The trial court did not err in its determination that 
in-court identifications of appellant were based upon 
independent observation. 


(PTR 10-32, 36-88, 40-47, 52-65, 67-70, 79-81, 192- 


197) 
(Tr. 28-32, 35-67, 72-74, 309, 313-822, 330-337) 


During the second trial appellant requested a hearing 
to inquire into whether any pre-trial confrontation was 
unnecessarily suggestive and conducive to irreparable 
mistaken identification so as to violate due process of 
law. Stovall v. Denno, 388 U.S. 298 (1967). He now 
contends that a denial of this request was itself a denial 
of an “inherent right”, violative of due process. We sub- 
mit that appellant misconceives the basis of the trial 
court’s ruling denying his request for a hearing. The 
testimony before the trial court, elicited at both the first 
and second trials, afforded a more than adequate founda- 
tion to support the conclusion that an independent basis 
existed for the in-court identifications by the three gov- 
ernment witnesses.” United States v. Wade, 388 U.S. 218 


? The initial determination made by the court related only to 
witnesses Sullivan, however subsequent rulings to defense objections 
indicate that this finding applied to all three Government witnesses. 
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(1967), Stovall y. Denno, Supra, Wright v. United States, 

U.S. App. D.C. ——, 404 F.2d 1256 (1968). The 
Government had decided to rely solely on in-court identi- 
fications of appellant and was in any event effectively 
precluded by tke trial judge from relying on any specific 
pre-trial confrontation. Accordingly, under the circum- 
stances, it would have been, as the trial court found, “a 
waste of time and wholly unproductive” to conduct fur- 
ther inquiry. (Tr. 73, 74). 

In United States v. Wade, 388 U.S. 218, (1967) the 
Supreme Court held that in order to permit the Govern- 
ment to make use of an in-court identification, subsequent 
to a tainted pre-trial identification, there had to be a 
“clear and convincing showing of an independent basis.” 
(388 U.S. at 241). This standard was initially applied 
in this circuit to a due process determination envisioned 
by Stovall v. Denno, 388 US 293 (1967) in Wright v. 
United States, —— U.S. App. D.C. ——, 404 F.2d 1256 
(1968) ; see also, United States v. O’Connor, 282 F.2d 
963 (D.C. Cir. 1968). 

While the procedure followed in the instant case may 
not explicitly comply with the procedure suggested for the 
first time in Clemons v. United States, —— U.S. App. 
D.C. ——, 408 F.2d 1230 (1968) cert. denied, April 7, 
1969; where the record alternately provides clear evi- 
dence of an independent source of such a nature as to 
dispel any substantial likelihood of misidentification the 
need for detailed inquiry likewise dissipates.* Even where 
the precise conditions of pre-trial confrontations are not 
fully ventilated in the record, an independent source de- 
termination has been considered appropriate Williams v. 
United States, U.S. App. D.C. ——, 409 F.2d 471 
(1969). Indeed, this court has noted that: 


*It is clear that the question is not whether the identification 
was accurate in fact, but whether the witnesses were likely to make 
an accurate identification upon a showing of clear and convincing 
evidence. Russell v. United States, U.S. App. D.C. ——, 408 
F.2d 1280 n. 25 (1969). 
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“We could skirt the problems of the pre-trial con- 
frontation if we were clearly able to make a deter- 
mination of independent source, but the record in 
its present state does not enable us to initiate any 
such determination,” Torilio A. Sera-Leyva v. United 
States, U.S. App. D.C. ——, 409 F.2d 160, 
(1969). 


The trial judge in this case, not burdened exclusively by 
a cold and barren record, was able to take this more di- 
rect route. 

The witnesses were never specifically asked whether 
their identifications were based on anything other than 
viewing appellant at the scene of the crime, however con- 
sideration of all relevant factors suggested in United 
States v. Wade, supra, fully substantiate the trial court’s 
determination. The lighting conditions on the bus were 
good, (Tr. 25, 50, 330) each witness had several oppor- 
tunities to view appellant’s face at close range over more 
than adequaute period of time, (Tr. 36-43, PTR 46, 51) 
appellant made no attempt to conceal his features by 
mask, and a detailed description was given to the police 
immediately after the offense (PTR 40, 46, 62 193, 197). 
Each witness, of course, had identified appellant at the 
first trial a year previous to the identification under 
consideration and had seen appellant in the court house 
or on the street. In addition, witness Sullivan had iden- 
tified appellant from a series of photographs four or five 
days after the robbery.® Mr. Sullivan also demonstrated 
his capacity to discriminate in his selection of guilty 
participants. Cunningham v. United States, U.S. 
App. D.C. ——, 409 F.2d 168 (1969). He related 
that a short time after the robbery he saw a man 
who resembled one of the primary participants but be- 
cause he was unsure he did not implicate this person (Tr. 
51-52). Miss Spirlet and Mr. Davis both testified as to 
the excellent opportunity to view appellant’s face. Both 


®There is some doubt whether this photographic identification 
would constitute a violation of due process in any event. See 
Simmons v. United States, 390 U.S. $79 (1968). 
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Witnesses had also identified appellant at the court of 
General Sessions under conditions which were described 
in great detail at the first trial (PTR 37, 43-45, 53, 54, 
58-60, 67-70) and were available for consideration by 
the trial court in making his finding of fact. The iden- 
tification of appellant at the preliminary hearing was 
made from a distance, while the confrontation at the 
scene of the offense was face to face.’ 

The trial court, after review of the record of the prior 
trial and having an opportunity to evaluate the witnesses 
first hand, made a factual determination which if not 
clearly erroneous, should be relied upon by this court.? 


Ii. The trial court did not abuse its discretion in declining 
to suppress the use of a recent petit larceny conviction. 


(Tr. 212-300, 305) 


After a hearing conducted out of the presence of the 
jury ** the trial court ruled that if appellant testified the 
Government could use a recent petit larceny conviction 
for impeachment purposes. Appellant contends that this 
was error. We disagree. We submit that the record re 
flects a full, meaningful, and proper exercise of discre- 
tion on the part of the able and conscientious trial judge. 
The exercise of that discretion should be accorded a re 
spect appropriately reflective of the inescapable remote- 
ness of appellate review. Luck v. United States, 121 U.S. 
App. D.C. 151,. 348 F.2d 963 (1965); Gordon v. United 
States, 127 U.S. App. D.C. 343, 383 F.2d 936, cert. denied, 


© This could be one factor in demonstrating the existence of an 
independent basis. See Bryson v. United States, D.C. Cir. No. 
21,437 decided June 7, 1969 (slip opinion at p. 7). 


2 In Clemons Vv. United States, supra, this court related “the key 
role which the trial court, because of its direct exposure to the wit- 
ness, plays in any such determination.” (Slip opinion p. 17). 


32 Appellant indicates that a previous discussion of this issue 
occurred in Chambers. It is of course “defense counsel’s burden 
to see to it that the record is complete”. Evans & Philson v. United 
States, U.S. App. D.C. ——, 397 F.2d 675, 680 (1968) ; Hood 
v. United States, 125 U.S. App. D.C. 16, 365 F.2d 949 (1966). 
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390 U.S. 1029 (1968) ; Brooke v. United States, 128 U.S. 
App. D.C. 19, 385 F.2d 279 (1967) ; Weaver v. United 
States, —— U.S. App. D.C. —— 408 F.2d 1269 (1969), 
Gass v. United States, D.C. Cir. 21,198 decided January 
29, 1969. 

The offense of petit larceny is particularly relevant to 
the issue of credibility, the prior offense was substanti- 
ally different from the crime charged, the petit larceny 
conviction was of recent origin, the defense in no way 
fulfilled the burden of presenting reasons for withholding 
the past conviction, and most significantly appellant’s 
defense was fully and repeatedly presented to the jury by 
three witnesses.“ Gordon v. United States, supra, Evans 
& Philson v. United States, U.S. App. D.C. . 
397 F.2d 675, (1968); Brooke v. United States, supra. 
Moreover, as the trial court found, credibility became a 
highly dispositive issue, rendering compelling reason for 
exploring all avenues which would shed light on whom to 
believe. Smith v. United States, U.S. App. D.C. 


——., 406 F.2d 667 (1968); Brooke v. United States, 
supra. As this court said in Brooke: 


. appellant proposed to relate to the jury sub- 
stantially the same version previously narrated by 
{his witness], and detachment of the embarrasing 
conviction from his testimony was calculated to ar- 
tifically inflate its weight on the evidentiary scale. 
The judge’s ruling reflects a considered judgment 
that with credibility so vital, the cause of truth was 
not likely to be advanced by permitting appellant to 
testify to events already delineated to the jury if 
facts germane to the reliability of that testimony 
were suppressed. 885 F.2d 279, at 285. 


Appellant contends that the trial court failed to base 
its ruling on the “individualized considerations” of Luck. 
18[Alcts of deceit, fraud, cheating, stealing, for example, are 


universally regarded as conduct which reflects adversely on a man’s 
honesty and integrity.” Gordon, supra, at 940. 


14In fact, one witness was withheld for the announced reason 
that her testimony would be merely corroborative. (Tr. 05-807). 


We submit that the trial court conducted, on its own in- 
itiative, full inquiry into all relevant individualized con- 
siderations. Appellant has never proffered any “individ- 
ual consideration” not relied upon by the trial judge 
which may have prejudiced him in any way.” 


Il. Appellants remaining contentions are without merit. 


A. The Indictment 


The alleged defect in the indictment, raised for the 
first time on appeal is resolved by the specific provisions 
of Rule 12(b) (2) Federal R. Crim. P., and Jackson v. 
United States, 123 U.S. App. D.C. 276, 280 n.3, 359 F.2d 
260, 264 n.3 (1965), cert. denied, 385 U.S. 877 (1966). 
Further in Gaither v. United States II, D.C. Cir. Nos. 
21,780, decided April 24, 1969, this court held that the 
signature of the Grand jury foreman raised an irrebutable 
presumption that the indictment reflects the will of the 
Grand Jury. Clearly, the defect is not jurisdictional. (See 
advisory committee notes to Rule 12.) The indictment, 
otherwise valid on its face is enough to call for trial on 
the merits. Costello v. United States, 350 U.S. 363, reh. 
den. 351 U.S. 904 (1956). 


B. Sufficiency of the Evidence 


Appellant’s claim that the evidence shows two sepa- 
rate and distinct offenses, each occurring at the same 
time and place involving different victims so as to pre- 
clude a jury from finding that he was an aider and abet- 


22 The assumption that “at least some of the jurors were aware 
that appellant had a prior criminal record because of his failure 
to take the stand in his own behalf, since many members of the 
panel, from which the jury had been selected, had previous jury 
experience” defies both logic and relevance to the court’s determina- 
tion. Moreover, both the assumption and the degree of experience 
of the jurors is utter speculation not supported by the record. In 
fact the court referred to this case as the jury’s first case (Tr. 84) 
and see the court’s instruction at (Tr. 374). 
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ter to the robbery of the bus driver is patently without 
merit. While an inference of criminal participation can- 
not be drawn from mere presence at the scene evidence of 
appellant’s guilty participation was overwhelming. See, 
Bailey v. United States, D.C. Cir. No. 21,428, decided 
March 7, 1969, and cases exhaustively collected therein. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THoMas A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
Victor W. CAPUTY, 
DONALD T. BUCKLIN, 
Assistant United States Attorneys. 
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Ve 
RICHARD A. GAUNT, 


Appellant 


Appeal from Judgment 


JURISDICTIONAL STATEMENT 


This is an appeal from imposition of sentence (4-12 


oir 


years on Count One), upon conviction by Jury of alleged 


: 
violation of Title 22, Section 2901, D. C. Code, 1961, 
ed. (Robbery). 
ISSUES PRESENTED FOR REVIEW 

I. Whether or not the failure of the United States 
Attorney's Office to draw an indictment in men conformity 
with instructions found in the Grand Jury's presentment, 
and absent a vote by the Grand Jury on the terms of such 
an indictment, do or do not constitute a true bill, violates 
the Fifth Amendment guarantee of indictment by ‘ Grand 
Jury, or Rules 6 ana-7 of the Federal Rules of criminal 
Procedure. 

II. Whether or not the Court's denial of Appellant's 
request for a hearing to determine if the seen 
confrontation between prosecution witnesses and Appellant 
was so unnessarily suggestive and conducive to irreparable 
mistaken identification, amounted to a denial of due 


process of law. 


III. Whether or not the Court misinterpeted the 


individualized considerations set forth by this Court by 
| 


his denial of Appellant's request rule evidence prior 
convictio of crime inadmissable under the authority 
of Luck v. U. S. 

Iv. Whether or not the Court erred in denying 
Appellant’s timely motions for a judgment of acquittal 


based on the failure of the prosecution to prove that 


Appellant “aided or abetted" the principal offender. 


STATEMENT OF THE CASE 


This is the second appeal from the judgment of 
the Court below. Acting on the prosecution's confession 


of error on the first appeal this Court ordered the case 


U/ 
be remanded for a new trial. 


1/ Gaunt v. United States of America, U.S. Court 
of Appeals for the D. Cc. Circuit, No. 21,202 
U.S: App. D.C. - 


On April 16, 1966, Appellant was presented by the 
Grand Jury for the single crime of "robbery" (R 1). 
Following custom long established before the "Gaither 
Case", ae United States Attorney's Office prenered an 
indictment which failed to conform with the Grand Jury's 
presentment, in that it charged Appellant with two 
separate and distinct robberies (R 2). Both presentment 


and indictment were endorsed by the foreman of the Grand 


Jury: however, the indictment was not submitted to the 


Grand Jury as required by Rules 6 and 7 of the Federal 


Rules of Civil Proceedure. 

In support of the first count of the indictment 
the prosecution produced one. L. R. Sullivan, an employee 
of D. C. Transit, who testified that on March 27, 1966, 


while operating a bus, with several passengers, he observed 


2/ Gaither v. United States of America, U. S. Court 
of Appeals for-the D. C. Circuit, No. 21,780, 
22,148 U.S. App. D. Cc. = 


five men as he approached the bus stop at 16th & Independence 
Avenue, S. E. 

Qne of the men entered the bus with drawn revolver 
demanded and took money, property of D. C. Transit, from 
Sullivan. 

A second man, later identified, over Appellant's 
objection, in Court by Sullivan, as Appellant (TR 37) 
immediately following the first man went to the rear of 
the bus, where he demanded and received money and a 
pocketbook from one of the passengers a Darlene Spirlet, 

Because of the failure of the Prosecution's witnesses 
to appear, there being no proof as to the allegations 
therein contained, the Court dismissed the second count 
of the indictment. (TR 88). 

At the conclusion of Sullivan's testimony the 


prosecution rested its case and the defense called three 


witnesses, Appellant's, mother, brother and sister-in-law, 


all of whom testified that on the day and time the robbery 


occurred, Appellant was in their presence, in their home, 


511 Florida Avenue, N. E., at a considerable distance 
from the scene of the alleged robbery. | 
| 
In rebuttal, the Court permitted the prosecution 
to call Darlene Spirlet, whose testimony went to the 
proof of count two of the indictment which had nomics 
been dismissed by the Court and one, Philip Davis, 


whose testimony also went to proof of the dismissed 


Count. 


The two "rebuttal" witnesses last mentioned, were 


permitted, over Appellant's objections to identify him 
in Court as the man who robbed the witness, Spirlet, 
the offense charged in the dismissed count of the 


indictment. ~ 


The Trial Court lacked Jurisdiction to convict 
the defendant of a charge different from that found 
by the Grand Jury. 

On April 19, 1966, the Grand Jury met and voted 
to “present” the Defendant, Richard A. Gaunt, for 
robbery. 

The presentment read as follows: 

We, the Grand Jurors of the United States 

of the United States of America, in and 

for the District aforesaid, upon our oaths, 

do PRESENT Richard A. Gaunt, for robbery 

at the District aforesaid, on the 19th day 

of April, A.D. 1966. 


The presentment is signed by the foreman of the 


Grand Jury. The Grand Jury as a body did not consider 


the case again and the indictment as drafted by the 


United States Attorney's Office was signed only by the 


foreman of the Jury under the cértification "A True Bill". 
The indictment was returned on May 9, 1966. | 

The indictment as returned contained two counts 
each of which charged the Defendant with a robbery 
unrelated to the other count. (R 3). The trial Court 
dismissed the second count of the indictment (TR 89), and 
the Defendant was convicted of the first count. 

As indicated the Grand Jury presented the Defendant 
only for robbery while the United States Attorney's Office 
saw fit to add to the indictment a separate and istinct 
robbery charge. 

We cannot say with any reasonable degree of certainty 
that the count dismissed by the Court as herein stated 
was the count which the Grand Jury instructed the United 


States Attorney's Office to formalize indictment. Nor can 


we say with any degree of certainty whatever that the count 


Ex Parte Bain, 121 U.S. L, 13-14, 3 


Ni 


orris v. United States, 


281 U.S. 619 at 622-23, 
| 


Crosby v. United States, 119 U.S. App.D.C. 245 
at 245, Carney v. United States, 163 F. 2nd 784- 


788-89, Dodge v. United States, 258 Fed 300,305. 


upon which the Appellant was convicted was the robbery 


which the Grand Jury charged the United States Attorney 


to formalize by indictment. 

The law is clear that the Trial Court is without 
jurisdiction to convict a Defendant on a felony charge 
different from that found by the Grand Jury. 

The Two Count indictment as prepared by the United 
States Attorney's Office no longer represented the indictment 
of the Grand Jury. The law is clear that no change can 
be made in the body of instrument by order of the Court, 
or by the prosecuting, without a resubmission of the case 
to the Grand Jury. 

The Appellant contends that when the foreman of the 
Grand Jury signed the indictment drafted by the United 
States Attorney's Office it was not such a "true Bill" 

Since there was a change in the original body of the 
instrument which only the foreman saw without a resubmission 
of the case to the Grand Jury. 

The procedure by which the Appellant was indicted 
and subsequently convicted was indirect violation of the 


due process clause of the Fifth Amendment which guarantees 


that prosecutions for serious crime may only be instituted 


by indictment. 


The indictment has two basic purposes. First to 


inform the accused of the charges against hin, so that 

he may adaquately prepair his defense, and second to 
describe the crime with which he is charged with specificity 
to protect him against further jeopardy. The indictment 
also has another purpose and that is to afford a safeguard 
against oppressive actions of the prosecutor or a Court. 
United States v. Cox 342 F2d 167, 170. 

The very purpose of the requirment that al man be 
indicted by a Grand Jury is to limit his soamety to offenses 
charged by a group of his fellow citizens acting independently 
of either prosecuting attorney or Judge. serie v. United 
States, 361 U.S. 212, 218. The Appellant was not accorded 
such right. He was not tried upon an indictment agreed upon 
by twelve ordinary citizens but one agreed upon by the United 
States Attorney's Office and the foreman of the Grand Jury. 
This is in direct conflict with Rule 6 (f£) of the Federal 
Rules of Criminal Procedure which provides; “an indictment 


may be found only upon the concurrence of twelve or 
more Jurors." 


In Gaither v. United States, Appeal No. 21,780 


and 22,148 F2da , decided by this 


Court on April 8, 1969, this procedure of having only 
the Grand Jury foreman sign the indictment was attacked 
an@ this Court found such procedure to be indeed 
@efective and required that it be changed for indictments 
brought after the date of this opinion. The Court in 

the Gaither case found no prejudice requiring reversal 
ana found the defect to be procedural and such erroneous 
procedure should not automatically lead to dismissal of 
the indictment. 

The Gaither case differs from the present case in 
that there was no difference between the presentment and 
the indictment in Gaither. In the present case there was 
a change, in that while the presentment charged one robbery, 


the indictment charged two separate and distinct robberies. 


This amounts to a substantive defect in the 


indictment. 


Rule 12 (b) (2) of the Federal Rules of Criminal 


Procedure states that "defenses and objections based 
on defects in the institution of the proeecanice or in 
the indictment or information other that it fails to 
show jurisdiction in the Court or to charge an offense 
may be raised only by Motion before trial. The Motion 
shall include all such defenses and objections then 
available to the Defendant. Failure to present any such 
defense or objection as herein provided conatientes a 
waiver thereof, but the Court for cause shown BAY, grant 
relief from the waiver. Lack of Jurisdiction ox the 
failure of the indictment or information to charge an 


offense shall be noticed by the Court at any time during 


the pendency of the proceeding." 


It is the Appellant's contention that it is 
impossible to determine whether he was indicted for the 
crime he was convicted of. Therefore since it is 
possible that the Appellant was convicted of a charge 
@ifferent from that found by the Grand Jury the Court 


lackea jurisdiction. 


Since lack of jurisdiction, under Rule 12 (b) 


(2) shall be notice by the Court at any time during 
the pendency of the proceedings the Appellants failure 
to raise such question by Motion before trial has not 


been waived. 


Aware, in a chamber discussion between court and 
trial counsel, including the prosecutor, that objections 
would be raised concerning the in Court identification 
of the defendant by Government witnesses (TR 28-29. 
Appellant's request for a hearing and rulings el that 
issue was denied. (TR 25 et seq.), and Governnént 

l 
witnesses were permitted to give in Court identification 
testimony of the defendant. (TR. 38,314 & 330). 

The opinion of the Supreme Court in Stovall v. Denno, 
388 U.S. 293, (June 12, 1967) directed new attention to 
the proposition that a pre-trial confrontation between 
witness and defendant may be "so unnecessarily pracestine 
and conducive to irreparable mistaken identification" 
as to amount to a denial of due process of oe Stovall, 


4/ / 


United States v. Wade, and Gilbert v. California, 


3/ Stovall v. Denno, 388 U.S. 293, 203 (1967), 


4/ 388 U.S. 218 (1967) 


5/ 388 U.S. 263 (1967) 


all published on the same day, comprise a trilogy which 
in@icates the concern of the Supreme Court over "line-up" 
and "show-up” proceedures that might lead to mistaken 
i@entification of a suspect by a witness who is prejudicially 
amenable to the power of suggestion. 

The trial Judge's denial of Appellant's request for 
a hearing to determine the admissability of the Government 
witness in-court identification of the defendant below, 
was in violation of Appellant's inherent right, by such a 
proceeding, to establish that a pre-trial confrontation 


aia exist between the witnesses and Appellant and that such 


confrontation was "so unnecessarily suggestive and conducive 


to irreparable mistaken identification that he was denied 
due process of law.” 

The main theme of the Stovall decision concerned the 
possible unfairness of a proceedure by which a witness is 
confronted with a suspect. By virtue of the Court's ruling 
the proceedure by which the witnesses confronted Appellant 


does not appear in the record. 


| 
It is clear that denial of Appellant's right to 
] 


inquire into the circumstances of his confrontation by 
Government witnesses, was so unfair as to constitute a 


denial of due process of law. 
Appellant was intitled to show that the "confrontation" 
conducted in this case was so unnecessarily suggestive and 


conducive to irreparable mistaken identification that he 


was denied due process of law. This is a recognized 
ground of attack upon a conviction independent’ of any 

| 
right to counsel claim, Stoval v. Denno, citing Palmer v. 


Payton, 359 F2d 199 (C.A. 4th Cir. 1966). 
Denying Appellant's request for a hearing to review 


the sequence of identification episodes on the! theory that 
| 


“having taken scrupulous steps to protect the Defendant's 
i 


rights, the prosecutor now finds himself disadvantaged 


by the entirely proper emphasis which the defense places 
on the time that has elapsed between the original 
confrontation between the bus driver and the Defendant. 


In the light of these circumstances, the Court considers 
| 


the question asked by the prosecu(tor) on redirect 
entirety correct and non-prejudicial. The defense 
was free to review the prior confrontations between 
the bus driver and the Defendant but this would, of 
course BE AT THE PERIL OF THE DEFENSE and the choice 
was made as a matter of tactics not to do so "(TR 73) 


Emphasis supplied”. 


This Court having ordered the judgment of the 


lower Court 'on Appellant's first conviction be remanded 

for a NEW TRIAL, it follows that Appellant was entitled 

to a new trial in all of its aspects, including a right 

to a hearing, out of the presence of the jury, to determine 
the admissability of proposed evidentiary testimony and 
that a proper ruling by the trial Court could not be made, 
in the absence of such a hearing on the misinterpeted 
belief that ” ALL of the facts and circumstances have 
already been fully reviewed at the prior trial x x x x x 
IT WOULD BE A WASTE OF TIME AND WHOLLY UNPRODUCTIVE TO GO 
THROUGH A REPETITIOUS AND A DUPLICATE HEARING". (TR. 73, 74) 


(Emphasis supplied). 


That the prosecutor finds himself disadvantaged 


for any reason be it lapse of time or failure of his 
witnesses to appear, or whatever such disadvantage 
cannot be made to operate to the disadvantage of the 
accused to the extent that he would be compelled to 
employ trial tactics to his "PERIL". ! 
Morever, even as the testimony of the witnesses 
in the instant case is not "on all fours" with their 
testimony in the prior proceeding, so may it be in the 
hearing requested, that additional or different evidence, 
may have persuaded the trial Judge to a conclusion 
aifferent from that reached by the trial Judge in the 


first trial. 


In support of his denial of guilt, trial counsel 
hoped to call Appellant to the stand for his account of 
events at the time of the alleged offenses. Aware, 
however, that this could open the way for introduction 
in evidence of a prior conviction of petit larceny, 
counsel requested the Court to rule the conviction 
inadmissable under the authority of Luck v. United States, 
121 U.S. App. D. C. 151, 348 F2d 763 (1965), (TR, 212, 
213). This request was denied and Appellant decided not to 
take the stand. (TR. 216, 217). 

The Court's in chambers discussion with counsel and 
the prosecutor, while not fully reflected in the record 


(TR. 213), was follows by a conference in open Court (TR.213, 


217), absent the jury, with respect to the grounds for 


the request. 
In keeping within the "ground rules" laid down in 
Luck v. United States, supra, the Court was advised that 


shortly after his 18th birthday, about three years prior 


to the trial below, Appellant pleaded guilty to the offense 


of petit larceny, which consisted of his takin: a record 


player from a business establishment, and for which he was 


imprisoned for less than one year (TR. 215). 


Denying Appellant's request the Court ruled that 


"the Court's view is that a prior conviction may be used as 


going to his credibility in the event he takes the stand. 

He will have full opportunity if he takes the stand, to 

explain any and all circumstances relating to that conviction. 
In exercising the Court's discretion in this fashion 

the Court is impressed with several factors in this case. 

The basic defense is an alibi defense, and his mother, his 


brother, his sister-in-law and apparently others are going 


to testify with respect to his whereabouts and his circumstances 
at that time. I am not aware of any defense which this 
Defendant has to offer which is different than the alibi 
defense. On the other hand, there is a situation where 

there is an attack on the ability of the Governnent's 


witnesses to make an adequate identification. Issues of 
| 
credibility are, therefore very much in the fore in this case. 


The nature of the offense is one which goes to the 
credibility of the Defendant and I will, therefore, 
in my @iscretion at this time, under the Luck Doctorine, 
and the subsequent cases, rule that if he takes the 
stan@, his prior conviction may be used by Mr. Caputy." 
(TR. 216). 

In the instant case the trial Judge unfortunatley 
aid not base his ruling on the individualized considerations 
mentioned by this Court in the Luck case, supra, compare 
Brown v. United States = Instead he spoke of an "Abstract" 
belief that this was "a situation where there is an attack 
on the ability of the Government's witnesses to make an 
identification. Issues of credibility are, therefore 
very mucy in the fore in this case". (TR. 216). As is 
obvious, should such an abstraction be permitted to prevail 
Luck would be rendered meaningless; if the lower Court's 


view that "Attack on the ABILITY of Government witnesses 


6/ Brown v. United States, 121 App. D.C. 220; 
370 F2D 242. 


to make an ADEQUATE IDENTIFICATION” create issues of 
credibility strong enough to out weigh any prejudicial 
effect of impeachment, then an effective return has been 
made to the automatic impeachment rule LUCK sought to 
change. (Emphasis supplied). : 

Advised that Appellant would not take the stand, in 
his own behalf, if his prior criminal record could be 
used for impeachment purposes, the trial based his ruling 
in part on his belief that other defense witnesses would 
"testify with respect to (Appellant's) whereabouts and 

| 


his circumstances at that time." (TR. 216). Such 


testimony dares not meet the challenge found in the Court's 


instruction on credibility of witnesses. (IR 380, 382). 
Moreover, Appellant's whereabout at the time of the 
robbery was critical to determining whether he was one of 
"the five men" involved in the incident. To nae foreclosed 
that account with the threat of impeachment did! nothing to 


further the cause of truth. Thus whether viewed as a case 


where prejudice out weighs relevance to credibility or as 


one where it would be better to hear the defendant than 

not, the prior conviction should have been ruled inadmissable. 
Further, it is a fair assumption that, at least some 

of the jurors where aware that Appellant had a prior 

criminal record because of his failure to take the stand 

in his own behalf, since many members of the panel, from 

which the jury had been selected, had previous jury 


experience. (TR. 9). 


It is respectfully urged that here, as in the Brown 
case, the trial Judge failed to follow the considerations 
laid down by this Court in Luck v. United States, 121, 
U.S. App. D. C. at 156 ; 348 F2a at 768, rehearing denied, 


1965. 


iv 


Since there was no evidence that Appellant directly 


participated in the robbery of the bus driver conviction 
therefore could be sustained only on the theory that he 


aided or abetted the principal offender, within the meaning 


of Title 22, Sec. 105, D.C. Code, 1967, which provides: 


"In prosecutions for any 
eriminal offense all persons 
advising, inciting, or conniving 
at the offense, or aiding or 
abetting the principal offender shall 
be charged as principals and not | 
as accessories, the intent of this 
section being that as to all 
accessories before the fact the 
law heretofore applicable in 
cases of misdemeanor only shall 
apply to all crimes whatever the 
punishment may be". 


Viewing the record in the instant case in the light 
most favorable to the prosecution (Compare William H. Kemp, 
7/ 
Jr. ve United States of America) the evidence simply 
@iscloses two separate and distinct offenses, each occurring 
at the same time and place, however, each involving 


different different victims. The latter element was the 


basis for separate counts in the indictment. 


7/ William H. Kemp, Jr. v. United States of 
America, 114, U.S. App. D.C. 88, 311 F2d, 
744, 


By reason of the Court's dismissal of the second 


count charging Appellant with the robbery of the passenger 


Spirlet, conviction on the remaining count, involving the 
robbery of the bus driver, Sullivan, could be sustained 
only on a showing by the prosecution that Appellant aided 
or abetted the principal offender, as those terms have 
been interpeted by law. In the absence of such a showing 
Appellant's Motion (for a judgment of acquittal) made at 
the conclusion of the prosecution's case should have been 
granted. 

fo be! present at a crime is not evidence of guilt 
as an aider or abettor (see United States v. Williams, 341, 
U.S. 58, 64, 71 S. Ct., 595, 599, 95 L, Ed. 747). One is 
guilty as an aider and abettor when he consciously shares 
in any criminal act. Nye and Nissen v. United States, 336, 
U.S. 613, 619, 69 S. Ct. 766, 93 L. Ed. 919, cited in 
United States v. Carengella, 198, F2, D3, 7, 7th Cir. 1952, 
Certiorari Denied, 1952 (see 73 S. Ct. 179). 

As in all criminal cases, the burden of proof is 


upon the prosecution to prove all of the elements which 


go to make up a crime. 

Assuming, arguendo, the testimony of the witnesses, 
placing Appellant at the scene of the crime, to be 
factual, such testimony served only to prove Appellant's 
guilt under the dismissed count of the indictment and 
did not prove the material element that Appellant 
consciously shared in the criminal act involved jin the 


robbery of the bus driver. 


Submission of this case to the jury, in the absence 


of such proof, left their determination of the question 
in the realm of speculation and conjecture and unfairly 
shifted the burden of proof from the prosecution to 


Appellant. 


CONCLUSION 
WHEREFORE, the appellant respectfully =e that 
this Court reverse the conviction and direct an acquittal 
of appellant, or alternatively, that this Court reverse the 
conviction and remand the case for,a new ecial. 


ctfully Le Rane 
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